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in the Supreme Court of the

Hawaiian Islands.

March Term, 18i6.

"Wokg Leong, Cihg Sui, Yim Quox,
Sam Sing Wat Company, Kane-oii- k

Ranch Company. Limited,
Kacla (w) and Kamko Kei.i.y
(w) v. ' G. Ihwin.

efore Judd, C.J., Freak and
Whiting, JJ.

n proceedings by lower proprietors to en
join an tipper proprietor irotu aivermg
water irotn various streams in an auu
puna, held:

,1) That the evidence is sufficient to show
that the defendant does not divert more
water than he is entitled by prescription
to use on his uncultivated taro lanu.

;2) That, since all the streaniB Irotn whiih
defendant is entitled to take water for
these lands unite before leavinc his
lands, it is unuinterul to the lower prop-
rietors from whiih ot the streams the
water is diverted.

(3) That under the circumstances the
plaintiffs bine no rights lu the seepage
water from defendant taro lands.

HI That the water nmmt lawfully be di
verted from one ahupuaa to another
ahupuaa.

OPINION OF THE COURT, BY
FREAR, J.

V Thn defendant holds In fee or under
- Mease, 'with the exception of certain ku

leanas and perhaps certain konohiki
taro lands, the, various lands comprised
in the great basin or amphitheater that
forms the upper or southerly portion of
the Ahupuaa of Kailua, in the District
of Koolaupoko, on the northeasterly or
windward Bide of the Island of Oahu.
On these lands many small streams
take their rise and, augmented by
springs along their courses and uniting
at various points with each otner, au
finally become one large stream at a
point near the center of the lower or
northerly boundary of this oasin
Thence the stream, further increased
alons its course by other springs as well
as by other small streams from other
portions of the Ahupuaa of Kailua, flows
northerly through this Ahupuaa along
some of plaintiffs' taro and rice lands,
which it irrigates, and their two rice
mills, which it runs, and empties into
a large pond, known as Kawainul, from
which the water flows easterly through
other rice and taro lands of the plain
tiffs, and then, joined by the stream
from Kaelepulu pond, also In this Ahu
puaa, flows northerly and empties into
the ocean.

The defendant recently constructed
an aqueduct consisting of ditches and
flumes, extending several miles from
west to east across the upper portion
of some of the lands held by him (Ma-unawl- ll,

Alnonl and Makawao), and a
tunnel through the ridge which sep
arates the Ahupuaa of Kailua from the
adjoining Ahupuaa of Walmanalo, and
by means thereof diverts, whenever
needed, a portion of the water whicn
formerly flowed in five of the small
streams on these lands from points at
or near their sources (the springs
known as Kapikuakea and Kallllll in
Maunawill, Kapuou and Kupee in Ma
kawao, and the AInoni spring), and con-

ducts this water into "Walmanalo, where
it is used to irrigate the cane lands of
the Walmanalo Sugar Company.

The plaintiffs brought suit before the
Water Commissioner of Koolaupoko to
enjoin the defendant from thus divert
ing this water, and the case comes here
on their appeal from the refusal of the
Commissioner to enjoin such diversion.

The defense mainly relied upon is
that no more water is diverted than the
defendant Is entitled by prescription to
use upon his now uncultivated taro
lands In Kailua, and that the diversion
is not injurious to the plaintiffs.

It appears from the maps (Exhibits A,
B, D, E, F, H) and title deeds on file,
and the testimony of Mr. wall, the sur
veyor. that the defendant owns in fee
55.70 acres of taro land not now under
cultivation, namely, 7.67 acres In Pu-ukae- a,

7.49 in Makawao, 6.99 In the
westerly half of Alnonl, 20.21 in Mau
nawill, 10.63 in Kaiml, and 2.71 In lands
below the Maunawill Ranch house.

Unfortunately the conditions are
such as to render It practically impos
sible to ascertain by measurement the
quantity of water to which the defend
ant is entitled as owner of these taro
lanus. Hence recourse was had to the
testimony of witnesses as to the rela
tlve and actual amounts of water re-

quired by cane and taro respectively
In other parts of these Islands.

Witnesses acquainted with the rela-
tive amounts of water required by cane
and taro on neighboring-lands- , and who
had transferred water from taro to cane
lsnds, testified that taro requires from
three to ten times as much water as
cane, the difference in the ratio depend
ins upon whether the taro land is
tamped or not, and upon whether it is
entitled to a constant or only a periodic
supply of water, as well as upon differ
ences of soil, temperature, wind, rain-
fall and other conditions. Taking the
ratio least favorable to the defendant,
the water appurtenant to his 55.70 acres
of uncultivated taro land should be. suf
ficient for three times that area of cane
land, or 167.10 acres.

Again, witnesses familiar with taro
cultivation testified that taro requires
from eight to twelve inches of water a
week; and witnesses familiar with cane
cultivation testified that cane requires
about three inches pf water at a time,
three or four times a month. Takin
also from these figures those least fa
vorable to the defendant, that is, three
Inches of water a week for cane and
eight for taro, substantially the same
result Is obtained that taro requires
about three times as much water as
cane.

Mr. Chalmers, the manager of the
Walmanalo sugar plantation, testified
that the water diverted would Irrigate
from 100 to 125 acres of cane. If so, the
water diverted is. according to the
above estimates, somewhat less in am-

ount than the defendant Is entitled to
neck iistv Vita tinnnlt trra nJ fopA Iflnde
But this testimony Is not altogether sat-- J

isfactory. The water diverted is not
confined to any particular tract of land,
out is used indiscriminately with other
water upon various fields, and It ap
pears from other testimony of the same
witness that far more than y acres
(perhaps 300 acres) of land la now cul-
tivated in cane because of this acces
sion to the water supply, which would
not otherwise be cultivated. The ex
planation of his testimony as a whole
would seem to be that in dry seasons,
o if theie were but little rain through-
out the year, the water diverted would
properly irrigate from 100 to 125 acres
of cane, but that, perhaps chiefly on
account of the abundance of rain in that
district, more cane land can be culti-
vated there than in most other dis- -

ti icts with a gi en amount of water for
irrigation, because during a large part
or the year but little irrigation (about
tvice a month) is required, and a com- -
P'rctlveiy small amount of water can
sustain the cane without serious loss
through the short dry ssason, although
it could not properly irrigate the same
area throughout the year.

Let us, therefore, consider another
and more definite and more satisfactory
line ot investigation. Although the
water sufficient for the taro land can
not be measured, that which Is diverted
can be and has been measured. At a
time when the water was high, six
inches deep in the flume, Mr. Boyd, a
surveyor, found a flow of 1.462.4S5 gal-

lons in twenty-fou- r hours. Mr. Chal-
mers testified that It varied from a
million to a million and a half gallons
a day. The maximum amount, 1,500,000
gallons a day, would cover about 128
acres of cane land three inches deep
once a week. This tends to confirm Mr.
Chalmers' testimony as to the area that
could be properly irrigated with the
diverted water if the land depended
wholly or chiefly on irrigation. This
quantity of water would also cover 55.70
acres of taro land a little less than
seven inches deep once a week, that is,
seven-eight- of the minimum depth
testified to as required by taro lands in
various localities and under various
conditions.

The particular circumstances in this
case would seem to strengthen rather
than weaken the force of the conclu
sions arrived at by the foregoing meth
ods of estimation. It was shown that,
by prescriptive right, the taro lands in
question need not be tampsd and are
entitled to a constant flow of water;
that such lands require and are entitled
to considerably more water than lands
that must be tamped and that have
water at stated periods only; that the
porosity of the soil and prevalence of
winds in this part of Kailua are such as
to indicate that the loss of water by
seepage and evaporation is probably
not less there than in most other parts
of these islands; that the cane lands at
Walmanalo do not require more water
than other cane lands which require ir
rigation; in fact, that cane is irrigated
at Walmanalo only about once in two
weeks, while In many places It Is ir
rigated oftener in some places once a
week. This is due no doubt chiefly to
the fact that Walmanalo is on the wind
ward side of the island, where the rain-
fall is greater than on the leeward
sides of the islands, where irrigation is
more frequent- - Yet for this reason the
taro lands also would require less water
by way of irrigation than would be re
quired by similar lands In more arid lo
calitles. But the greater the rainfall
the less proportionally would be the
amount of water required by way of
irrigation in the case of cane lands than
In the case of taro lands, because of the
smaller area of taro land requiring a
given amount of water or the greater
amount of water required for a given
area.

All things considered, therefore, and
giving the plaintiffs the benefit of un-

certainties, we are of the opinion that
the defendant does not divert more
water than he is entitled to use upon
his uncultivated taro lands.

It is further contended for the plain-
tiffs that it is unlawful for the defend-
ant to divert, as he now does, from five
streams on three lands, the quantity of
water that he is entitled to from a
larger number of streams on a larger
number of lands. But, since all the
streams in question unite before leav-
ing his lands, and all the plaintiffs'
lands entitled to water are situated be-

low his lands, it is immaterial to them
from what stream or streams the water
is diverted.

It is also contended that the natural
drainage from the taro lands is down
the valley, and that by the diversion the
plaintiffs are deprived of the seepage
that would otherwise reappear at lower
points in springs. The topography of
Kailua is such that surface water
would naturally flow from defendant's
towards plaintiffs' lands, but It is entire-
ly uncertain what direction the water
would take after leaving the surface.
It is not shown that the seepage in
defendant's taro lands would take the
course of surface waters, or, if it should,
that ft would reappear in the lower
springs, much less that it would flow
underground in known and well-defin- ed

channels. Subterranean waters,
to be the subject of rights, must, like
surface waters, in general flow in
known and well-defin- ed channels.
Gould on Waters, 2d Ed. Sees. 280, 281,
citing Davis v. Afong, 5 Haw. 216, and
numerous other cases. Nor could a
prescriptive right be acquired to mere
drainage water under these .circum-
stances whether on the surface or un-
derground. Peck v. Bailey, 8 Haw. 65S.

At most this would be only a case of
damnum absque injuria.

Finally, It is contended that the wa-

ter cannot be lawfully transferred from
one ahupuaa to another either by
common law or by ancient Hawaiian
usage. So far as the argument rests
upon the common law, it is based on
on the doctrine of riparian rights
which has no application to the rights
now in question, which are prescriptive.
Riparian rights are natural rightsJ
denendinsr on the ownership of land
situated on the bank (ripaf of a stream.
Except for certain natural and ordinary
purposes, the rights of one proprietor
are not in general superior to those of
another. The rights of all for purposes
of irrigation or other ed extraor-
dinary purposes are based on the prin
ciple of equality and are correlative and
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Interdependent Each may take only
such an amount of water as Is reason-

able under all the circumstances. If
one takes more than this amount under
a claim of right, although no damage
n'lght for the time being be caused
thereby to the others, because they do
not choose to exercise their full rights,
yet It would be an injury .injuria sine
d.tmno) for which they could maintain
in action, because otherwise the wrong-

ful user might by long continuance
ripen Into a right. When once it has
thus ripened into a right, it becomes
a superior and absolute right, no long-
er depending upon the location of the
land upon the banks of the stream or
upon the corresponding rights of oth-

ers. It may then be utilized in any
manner, in any place, for any purpose,
so long as no injury is caused thereby
to others. The case is somewhat anal-
ogous to that of joint tenants of a tract
of land. Each may use the common
property to a reasonable extent, all
things considered, but If one exceeds his
rights, as for instance by occupying

tie portion adversely, the others might
well complain even though they should
not care to occupy the land themselves,
for the time being, for the adverse occu-
pancy might ripen into a right. If once
It should thus ripen into a right, it
would become a superior, exclusive and
absolute right, and the occupier might
then use his portion in any way he
might please, so long as he did not
Interfere with the rights of the others
in the remaining portion. For their
rights in the portion occupied by him
would be extinguished. In such case
the other proprietors would have no
more concern with his rights in his
portion than outside third parties would
have.

So far as the argument rests upon
Hawaiian usage It is based on the state-
ment that such transfers were not made
in ancient times. But this is quite dif-
ferent from a statement that such
transfers could not be made. So far as
they were not made, it was no doubt
in most instances because there was no
occasion or means for making them, as
there is now, with the changed condi-
tions of population and society, the di-

versification and extension of agricult-
ural industries and the possession of
capital and engineering skill and appli-
ances. But we do not know as a fact
that such transfers were never made
in ancient times. We do know that in
some instances, there were several ahu-pua- as

in the same natural water sys-

tem, all receiving water from the same
stream. In this very case several of
the defendant's lands are ahupuaas,
if the testimony of plaintiffs' wit-
nesses is correct, and yet all be-

long, to the same water system.
This is true also of the Kau-aul- a

water system at Lahaina, Maui,
and in the case of Pioneer Mill v. Kumu- -
liilii, 10 Haw. , this Court held
that, although by ancient custom each
of the numerous ahupuaas in that sys-
tem was entitled by prescription to wa-
ter only once In eleven days, yet that
the water might be transferred by a
kuleana holder in one ahupuaa on his
water day to a kuleana on a different
ahupuaa which had a different water
day, provided the rights of others were
not injuriously affected thereby. There
is no difference in principle between a
transfer from one place to another
In the same ahupuaa and a transfer
from one ahupuaa to another.

In view of the foregoing it will be un
necesary to consider the question of the
application of the doctrine of riparian
rights to the conditions existing in
Kailua, or in these islands generally,
or the Interesting arguments and evi
dence adduced in this case on the sup
position that the Court might find it
necessary to pass upon this question.

A decree will be signed In accord
ance with these views, all costs to be
divided.

A. S. Hartwell for plaintiffs, Wong
Leong, Ching Sui, Yim Quon and Sam
Sing Wal Company.

C. Brown for plaintiffs, Kaneohe
Ranch Company, Limited, Kaula and
Kaliko Kelly.

W. A. Kinney for defendant.
Honolulu, April 25, 1896.

Board of Health Meeting.

At the regular weekly meeting
of the Board of Health yesterday
there were present: President
Smith, Drs. Wood, Emerson, Day,
Wayson, and MessrS. Reynolds,
Brown, Keliipio, Lansing and
Meyer of the leper settlement

Under the Act to mitigate, Dr.
Monsarrat's report showed
eighty-fou- r examinations.

Inspector Keliipio's report
showed 50,000 fish examined for
the week ending April 27th.

A proposition for a cemetery at
Kahauiki was reported on. Mat-

ter referred to Agent Reynolds.
A communication was received

from a physician of the city tell-
ing of the death of a woman from
malpractice at the hands of a Chi-

nese physician.
Regulations for the Pauahi and

Baldwin homes, at the leper set-
tlement for girls and boys respect-
ively, were adopted with amend
ments.

Board went into executive ses
sion at 5 p. m.

Mr. D. P. Davis, a nrominent. Hverv- -
man and merchant of Goshen, Va., has
this to say on the subject of rheuma-
tism: "I take pleasure in recommend-
ing Chamberlain's Pain Balm for rheu-
matism, as I know from personal ex-
perience that It will do all that is
claimed for it. A year ago this spring
my brother was laid up in bed with in-
flammatory rheumatism and Ritfforori
intensely. The first application of Cham- -
oeriam s Fain Balm eased the pain, and
the use of one bottle completely-cure- d

him." For sale br all dnurHst nnii
dealers.

Tr
Benson,,. . Smith & Co..' scents
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"Success"
IS THE

PERFECT FILTER!

BECAUSE:
First The filtering medium is Tri-

poli Stone which does not receive Into
Its pores the filth and germs It extracts
and which is always the same, no
matter how long in use.

Second The action of the filter
downward, from an upper to a lower
jar, passes the water, drop by drop,
through the air, restoring the oxygen
thereby which the water may have lost
from stagnation, confinement, or other
wise, and imparting to it freshness of
taste Isparkle and vitality.

Third Its action is as rapid as Is
consistent with efficacy. A too rapid
filtering does not wholly remove im-

purities.
Fourth Every part Is accessible for

cleaning, and without laborious effort-Thorou-

cleanliness is the chief requ
isite of any good filter.

Fifth The jars being made either of
stoneware or porcelain insures water
being kept pure and uncontamlnated
after being filtered,

Sixth Stoneware for those who de-

sire an efficient yet low-pric- ed filter,
and the finest porcelain decorated to
suit, enables the SUCCESS to accom-
modate itself to the wants of all in
the matter of price.

Seventh Its construction admits
also of Its capacity being adapted to
suit the wants of all, from the indi
vidual tourist to the largest hotel or
laundry.

Since introducing the Success Fil-
ter, we have sold a large number of
them, and they give perfect satisfac
tion.

This cnt shows a sectional view of the

STONEWARE FILTER,

Styles 1 and 2.
Set up ready for
use. There are
two crocks, each
of four caHons
capacity an up-
per one holding
the Filter Block
as shown, and a
lower one, which
cm be usrd as a
water cooler, if
dfsimi.

The block is
four inches in
diameter by the
atne in height,

and is hollowed
out on inside.
This fits on a nie-t- nl

tube, which
fastens by means
of the nut. shown
in separate cut. lo
bottom of Filter
Jar. Block can
be lifted off tube,
cleaned and re
placed m two mi mtes, and with no trouble
at all. Water passes from ontstde of block,
through the walls into the hollow chamber,
and from thence, by means of the Drip
Tube, into the lower receptacle.

STYLE 1.

Best Dark-Glaz- ed Stoneware
Family size, as shown with an upper and

lower jar, each of four gallons capacity.
Hotel or restaurant size", top and
bottom crocks, with four blocks (quadruple
capacity.)

STYLE 2.
Best Salt-Glaze- d Stoneware

Same sizes as style 1.

Try one. To be had of

E. O. HALL & SON,
AGEXTS.

Y&fwj
. &3r Z C Vtj ! a--

W

XfX 2

WBBIll
MANUFACTURED BT ,

UEEETTS HYERS7DBACG0 C9

() (, OI.LUUIi,rU.UA. V

HOLLISTER k COMPAHI,
.Veents for the Hawaiian Islands.

4273 1749-2- m

J 3

Hawaii mud iI
Importers, Dealers and Manufacturers of

All Kinds? Fertilizers
Phosphates,

Potash
and Ammonia,

Separately or in Compounds. In'quan
titles to suit. Correspondence and order
solicited.

A. F. COOKE, Manager.

COPPEE-PLAT- E PBINTIN3
AT GAZETTE OFFICE.

- i

CASTLE & COOKE, M,
t Life and Fire

Insurance Ag ts.
AOENTS FOR

New England Mutual

LIFE BEE CM
Of Boston.

m
Ot Hartford.

j '

INSURANCE

TheoXDaYiestfCo.,!
AGENTS FOR

FIRE, LIFE, and MARINE

INSURANCE.

NorthemAssuranceXo
Of London for FIRE 4 LIFE.

V

Established 1836.

Accumulated Fuads. 3,975.000.

BRITISH AND, FOREIGN

MARINE INSURANCE CO., M.,

Of Liverpool for MARINE.

Capital - - 1.000,000.

Reduction of Rates.

Immediate Payment of Clalns.

IHEO. H. DAVIES I CO., It JplS.

The undersigned having been appointed
agents of the above, company a prepared
jn insure risks against fire on Stone and
Brick Buildings and on Merchan-
dise stored therem on the most favorabU
terms. For particuiaK apply at th o8kf
rf F. A. SCHAEFER & CO., Agnts.

ficoeral iMirnot CMiy fer Sea. River mU

Ua Trautwt of Brtadea.
'Having established an agency at Hon-luf- u

and the Hawaltan Islands the under-ciew- d

Genent Agents are authorized t
take risks against th dangers of the was.
it the most reasons rates ad on tW

favecaftfc teres.
F. A. SCUAEFfiR & fiO

fin mn fiiiine insiiB t
OF BERLIN.

lli'Jl
11

JWLil lillitii!)

OF BERLIN.

The above Insurance Companies havt
established a General Agency here, and th
undersigned, General Agents, are author-

ized to take risks against the dangers ot

the seas at the most reasonable rates and
on the most favorabk terms.

F. A. SCHAEFER & CO., Gnl. Agts,

OF HAMBURG.
Capital of the company and re-

serve, reichsmarks 6,000,00c
Capital their reinsurancs com-

panies .... 101,650,000

Total reieksmarks 107,650,000

e fire lKi'e CipcD!
OF HAMBURG.

Capital of the company and re-

serve, reichsmarks - 8,830,000
Capital their reinsuranca coa-pan- ia.... 35,000,000

Total reichsmarks 43,830,000

Th undersigned, General Agents of th&
above two companies for the Hawaiian
islands, are prepared to insure Buildings,
Furniture, Merchandise and Produce, y,

etc, also Sugar and Rice Alills,
3nd Vessels in the harbor, against loss or
damage by fire on tiie most favorable terms.

H. HACKFELD it CO.

Wh British and Mercantile

INSURANCE COMPANY.

.OTAL ASSETS 31ST DEC., 1894,

11,671,018 2s. 21
IAuthorlzed Capital, 3,000,000

Subscribed Capital, 2,7.(,000
Ianl-u- p Capital 67,."00 O O

2Vlit. Tiinlu - o .llii no i i
3 X.Iieanl Annuity

runci- - - - H,i7S,.,S5 It 11

.11,07 1,013 S S
Itevenne Fire Branch 1,51(1,85018 7
Revenue Life and An- -

milt)' Branches - 1,350,891 16 0
2,fK)H,i78 15 4

The amimiillTMl fnnr1 nf f h Fir anil
Life Departments are frea from liahilitv ii
respect ot each other.
CD. HOFF3CHLAEGER & CO.,

Agents for the Hawaiian Islands.

S. T. ALEXANDER H. P. BALDWIN

BUIN
Commission Merchants,

NO. 3 CALIFORNIA STREET.
SAN FRANCISCO

Island Orders Proaptly Filled.

?

m m I B.
Jobbiig and laiifcctiriig

PHARMACISTS.
DCALEM IN

PURE DRUGS,
Chemicals,

IB Hll
AND

Patent Medicines
At the Lowest Priest.

9, ot fi fl)l$.
II ( I

W. H. RICE.

Stock Raiser
: Anil Dealer In :

LIVE STOCK.

BREEDER, OF

OBI n
"Woll-bre- d Frosh Milch Cows, and

Younu Sussex Hulls,

Fine Saddle and Cnrrlitzu Horses

FOR SALE.
Tourists and Excursion P.irtie3 desiring

Single, Double or Four-in-han- d Teams or
Saddle Horses can be accommodatfU at W.
H. Rice's Livery Stables.

All Communications to bo Addressed to

W. H. RICE,
IilllUE, KATTA1.

1! nni
fnn 1I

KING STREET.

Choicest Meats
From Finest Herds.

1 1 ii m
Families and Shipping Supplied

ON SHORT NOTICE

AT THE

Lowest Market Prices

AH Meats dollvoretl from this markfc
are Thoroufflily Chilled ImlnLnllatelJ,
ntter killing by moans of a in

Vatcnt Dry Air jrofriaemtor.
Meat so treated retains all Its Juicy
properties and U KUiii'.intccd to keep
loiiKer after dell try thnn frehly-klll'- xl

meat.

Beaver Saloon.

H. J. NOLTE, - Prop.

Begs to announce to his friends and Um
public In general that ha has opened th
above saloon, where

FIRST-CLAS- S REFRESHMENTS

Will be served from 3 a. ra. till 10 p. a.,
under the Immediate supervision f a coo
petent Chef de Cuisine.

THE FINEST CIABM

Tobaccos,
Cigars, Pipes and0

Smokers' Sundries
Chosen by a personal selection frea irst
class(majiufactories,has been obUJMtf and
wlllbe added toYrora tin to tin.
Ow.et BrMSwick A UMu's
Celebrate Bflftiri TaMes
Connected with Um JtiiiiiiihmMjl

levers ef th cm cm pwHilinM.

MiW M Mil folk' CO.,

LIMITED,

Esplanade, corner Allen and fort streets.

HOLL18TKE fc CO.,


